Inequality in arms, indeed, significant disparity between belligerents, has become a prominent feature of various contemporary armed conflicts. Such asymmetries, albeit not at all a new phenomenon in the field of warfare, no longer constitute a random occurrence of singular battles. As a structural characteristic of modern-day warfare asymmetric conflict structures have repercussions on the application of fundamental principles of international humanitarian law. How, for example, can the concept of military necessity, commonly understood to justify the degree of force necessary to secure military defeat of the enemy, be reconciled with a constellation in which one side in the conflict is from the outset bereft of any chance of winning the conflict militarily? Moreover, military imbalances of this scope evidently carry incentives for the inferior party to level out its inferiority by circumventing accepted rules of warfare. This article attempts tentatively to assess the repercussions this could have on the principle of reciprocity, especially the risk of the instigation of a destabilizing dynamic of negative reciprocity which ultimately could lead to a gradual intensification of a mutual disregard of international humanitarian law.
Introduction
With only one remaining superpower and more generally the considerable and predictably widening technological divide, an imbalance in the military capacity of warring parties has become a characteristic feature of contemporary armed conflicts. Coupled with a growing involvement of non-state entities, the disparity between belligerents is steadily increasing, and various contemporary armed conflicts appear to be more and more asymmetric in structure. Unlike the geostrategic set-up that prevailed throughout the cold war period, it is a widely perceived paradox of today's strategic environment that military superiority may actually accentuate the threat of nuclear, biological, chemical and, generally speaking, perfidious attack. Indeed, direct attacks against civilians, hostage-taking and the use of human shields 1 -practices that have long been outlawed in armed conflicts -have seen a revival in recent conflicts in which the far weaker party has often sought to gain a comparative advantage over the militarily superior enemy by resorting to such practices as a matter of strategy. International terrorism, although not necessarily conducted within the context of an armed conflict triggering the application of international humanitarian law (IHL), is often regarded as the epitome of such asymmetry. At the same time militarily superior parties at the other end of the spectrum have had recourse to indiscriminate attacks, illegal interrogation practices and renditions, as well as legally dubious practices such as targeted killings or hardly reviewable covert operations, in order to strike at their frequently amorphous enemy. 2 Significant inequality of arms, that is a disparate distribution of military strength and technological capability in a given conflict, seemingly creates incentives for adversaries to resort to means and methods of warfare that undermine and are sometimes an outright violation of long-accepted standards of international humanitarian law. The war between the US-led Coalition and Iraq or the war in Afghanistan are clear examples. This tendency is reinforced if belligerents differ in nature, as in the recent conflict between Israel and Hezbollah (''party of God'') -the Lebanon-based Shia Islamic militia and political organization -or if factual asymmetries are combined with a legal asymmetry, that is in a constellation in which one side is accorded little or no legal standing.
To be sure, perfect symmetries have rarely been present in war. However, the patterns of non-compliance displayed in various contemporary conflicts seem to be more structured and systematic than ever before. The present study first seeks to verify this assumption. It considers whether factual and potentially legal asymmetries do indeed constitute an incentive for breaches of international humanitarian law provisions, and, if so, how patterns of contemporary conflicts differ from those of previous conflicts that likewise exhibited discernible asymmetries. In a second step, closer scrutiny is given to the actual patterns of non-compliance in asymmetric scenarios, particularly in the light of the interplay of the principle of distinction and the principle of proportionality.
Neither the term ''asymmetric warfare'' nor the sometimes synonymously employed terms ''fourth-generation warfare'' or ''non-linear war'' have thus far been concordantly defined. 3 It is not the intention of this study to venture into this perhaps impenetrable terrain. Analysis shows, however, that there is a noticeable tendency in contemporary conflicts towards an increasing inequality between belligerents in terms of weaponry. While this is a long-known phenomenon in non-international armed conflicts, evaluation of the effects of military disparity in international armed conflicts continues, as does the debate over the extent to which transnational conflicts involving states and non-state entities should be subject to the laws of war. 4 In attempting to approach this debate from a somewhat different angle, it is the overall purpose of this study to gauge the long-term repercussions that asymmetric conflict structures may have on the fundamental principles of international humanitarian law and thereby tentatively to assess the degree of asymmetry -that is, the level of military disparity between belligerents -that can still be reconciled with the legal regime applicable in times of war.
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To this end the study, in a third step, weighs the traditional concept of military necessity as laid down in the Lieber Code of 1863 against the promulgated necessities in asymmetric conflicts of our time. Even though the fundamental concepts and principles of the laws of war have been designed as prophylactic mechanisms flexible enough to outlast changes in the way in which wars are waged, it is here contended that the concept of military necessity and the principle of distinction presuppose a minimum degree of symmetry and therefore cannot be applied in subordinative constellations akin to human rights patterns, as are commonly seen in the fight against international terrorism. The vantage point for the fourth and final part of the analysis is the principle of reciprocity. As the military mismatch between conflicting parties in numerous modern armed conflicts becomes more marked, the balancing influence of the reciprocity entailed by the traditional concept of symmetric warfare is gradually being undermined. 6 While the deterrent effects of an increasingly effective system of international criminal law and of media coverage and public opinion -although the last two are ambivalent factors that could also be used for the opposite purpose -could arguably help to contain non-compliant behaviour in war, international humanitarian law might thus be simultaneously bereft of its own inherent regulating mechanisms which have traditionally taken effect in the combat zone itself. The destabilizing dynamic of reciprocity could lead to a gradual and perhaps insidious erosion of the protective scope of core principles of international humanitarian law. Repeated violations of, for example, the principle of distinction by one party to a conflict are likely to induce the other side to expand its perception of what is militarily necessary, and hence proportional, when engaging in battle against such an enemy. In the final stage, and admittedly only as a worst-case scenario, an intentional and deceitful deviation from accepted standards regulating the conduct of hostilities carries the considerable risk of starting a vicious circle of ever greater negative reciprocity, in which the expectations of the warring parties are transformed into an escalating mutual noncompliance with international humanitarian law.
A heightened risk of structural non-compliance?
Historically, the majority of laws on international armed conflict have been designed on the basis of Clausewitz's arguably rather Eurocentric conception of war, that is, the assumption of symmetric conflicts taking place between state armies of roughly equal military strength or at least comparable organizational structures. Throughout most of the nineteenth and twentieth centuries the dominant powers engaged in sustained arms races either to maintain a peaceensuring symmetry or to establish a tactical asymmetry vis-à-vis their opponents as a guarantee of military victory in war.
7 But quite apart from the biblical story of David and Goliath it is evident that asymmetry in the sense of military disparity is no new phenomenon. 8 Nor is it a concept entirely alien to IHL. With the intrinsic disparity of the parties concerned, and even though the threshold criteria of Article 1 of Additional Protocol II to the 1949 Geneva Conventions arguably help to ensure a minimum degree of comparability between those parties, non-international armed conflicts are inherently asymmetric. It was moreover already accepted in the classic concept of symmetric warfare that the structure of conflicts could shift from symmetric to asymmetric, for by the time a conflict drew to its close and one party had gained the upper hand, the initial military balance would be out of kilter. More recently, during the Diplomatic Conference that led to the adoption of Additional Protocol I, states taking part not only acknowledged the persistence of significant disparities in military capacity but accepted that factual disparity between opponents may even lead to differing humanitarian law obligations. For example, with respect to Article 57 of Additional Protocol I on the obligation to take precautions in attack, 9 the Indian delegation pointed out that according to the chosen wording the content of the due diligence obligation enshrined therein -that is, the precise identification of objectives as military or civilian -largely depended on the technical means of detection available to the belligerents. 10 Despite these concerns, the present wording was accepted on the implicit understanding that because of prevailing factual disparities, international humanitarian law obligations may impose differing burdens in practice.
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Schwarzenberger has pointed out that the protective scope of the laws of war has historically been the strongest in duel-type wars between comparable belligerents that were fought for limited purposes, such as the Crimean War of 1853-6 or the Franco-German War of 1870-1, whereas in major wars such as the Napoleonic wars or the two world wars of the twentieth century -wars that were fought to the bitter end -the weaker side often tended to seek short-term 9 Even though, with regard to non-international armed conflicts, advantages by violating the laws of war. 12 Indeed, violations of the laws of war have occurred in nearly every case in which IHL has been applicable, 13 and the risk that one party may order or connive in large-scale violations of the laws of war in order to gain a tempting advantage or stave off in some way an otherwise threatening defeat has always hovered over the legal regime intended to regulate conduct in armed conflicts.
14 However, in symmetric constellations such instances have tended to remain marginal, often limited to the final stages of a war and confined to individual battles in which defeat seemed inevitable, or resort to perfidy or similarly prohibited tactics was perceived as guaranteeing an immediate tactical breakthrough in what was otherwise a military stalemate.
As a result of the evident disparate military capabilities of opponents in certain contemporary conflicts, incentives for violations of IHL seem in comparison to have reached a new height. Non-compliance with the provisions of IHL is no longer a random event, confined to temporally and spatially limited incidents within a conflict, but has become a recurrent structural feature that characterizes many of today's armed conflicts from the outset. The reason is that, faced with an enemy of overwhelming technological superiority, the weaker party ab initio has no chance of winning the war militarily. Figures from the recent war against Iraq illustrate this imbalance of power and capacity quite well. While the Iraqi air force reportedly never left the ground, Coalition forces flew rather more than 20,000 sorties, during which only one fixed-wing aircraft and only seven aircraft in all were lost to hostile fire. 15 Evidence of a comparable inequality in the military capability of belligerents will probably become available in the aftermath of the recent conflict in Lebanon. Without anticipating the more detailed analysis below, it should be noted that the Iraqi army's widespread infringements during the international conflict against the US-led Coalition, as well as Hezbollah's indiscriminate attacks, stem to a significant extent from the blatant inequality in weaponry. Practices employed by the Iraqi army included recourse to human shields, abuse of the red cross and red crescent emblems, the use of anti-personnel mines and the placing of military objects in protected areas such as mosques and hospitals. Clearly, there is thus an elevated risk that the militarily inferior party, unable to identify any military weaknesses of its superior opponent, may feel compelled systematically to offset the enemy's superiority by resorting to means and methods of warfare outside the realm of international humanitarian law. At the same time the use of ''unthinkable'' tactics as well as the tactical circumvention of accepted IHL standards creates a barrier that cannot be readily overcome by military superiority alone. Apart from the ongoing hostilities in Iraq, the tactics employed by the Somali tribal leader Farah Aydid in 1993 are a good example of this. In conventional terms, his forces were no match for heavily armed and technologically sophisticated airborne US troops. However, by using primitive weapons and communication systems -which reportedly varied from cellular phones to tribal drums -and by resorting to ''unthinkable'' tactics and to ''barbaric'' acts perpetrated for the benefit of the news media, the militia convinced the leadership of the United States that despite the military backwardness of the Somali forces the price of involvement in Somalia was very high. 16 In the course of the war against Iraq the use of cluster munitions in populated areas, as well as the alleged use of white phosphorus and the continued recourse by US and British forces to ''decapitation'' strikes that caused high numbers of civilian casualties, partly constituted indiscriminate attacks and arguably a failure to take ''all feasible precautions'' as required by IHL.
There are thus apparent incentives for both sides to give increasing priority, potentially to the detriment of humanitarian considerations, to the necessities of such a kind of warfare.
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Patterns of non-compliance: the interplay between the principle of distinction and the principle of proportionality Recent conflict patterns suggest that militarily inferior parties, in order to evade attack by an enemy of insurmountable superiority or to level out inequalities in 16 Similarly, superior parties are likely to lower the barrier of proportionality in response to a systematic misuse of the principle of distinction and their resulting inability to tackle the enemy effectively. The following description of potential strategies that belligerents may feel compelled to adopt when faced with overwhelming odds or systematic deviations from accepted legal rules is merely intended to facilitate understanding of likely patterns of non-compliance and does not claim to be comprehensive. It is part of the very nature of asymmetric strategies that they are impossible to predict.
The principle of distinction
As a defensive strategy when facing a technologically superior enemy it is essential, but ever more difficult, to stay out of reach and conceal one's presence as a combatant. Hiding in mountainous areas, caves, underground facilities and tunnels is one way. However, another means of doing so quickly and efficiently is readily available by virtue of the provisions of IHL themselves. In view of the various forms of protection accorded to civilians, assuming civilian guise is an easy way to evade the enemy and, unlike the more traditional guerrilla-style tactics of hiding underground or in inaccessible areas, it cannot be countered by the development of advanced discovery technologies. Indeed, in order to keep Coalition forces from identifying them as enemies, that is as legitimate targets, many Iraqi soldiers in the recent war reportedly quite often discarded their uniforms. 19 This is not a prohibited tactic, as long as such practices are not used to launch an attack under the cover of protected status; according to Article 4 of the Third Geneva Convention the absence of any fixed distinctive sign recognizable at a distance merely leads to the loss of combatant status and the corresponding privileges. 20 Still, despite its legality such a practice will, if employed as a matter of strategy, create considerable uncertainty about a person's status and thus subtly erode the effectiveness of the fundamental and, in the words of the International Court of Justice (ICJ), intransgressible principle of distinction.
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Evidently the notion of distinction, that is, the legally prescribed invulnerability of certain persons and objects, can if manipulated offer manifold loopholes for the evasion of attack. 22 The dividing line between legal tactics and 23 To protect military objects whose nature could not be so readily concealed, weaker warring parties have repeatedly utilized the proportionality barrier: in order to manipulate the adversary's proportionality equation, immobile military objects are shielded by civilians, while mobile military equipment is intentionally sited close to civilian installations or other specifically protected locations. For example, in the recent conflict in the Middle East Hezbollah hid its rockets and military equipment in civilian neighbourhoods, and UN UnderSecretary-General Jan Egeland's statement clearly points to the vicious circle that might be triggered by such a practice. 24 Similar modes of conduct have been employed with regard to offensive tactics. The reported seizure of ambulance vehicles in order to feign protected status and thus improve the chances of attacking is a typical example, as is the fact that during the battle of Fallujah in November 2004 sixty of the city's one hundred mosques were reportedly used as bases for military operations. 25 It should be noted that, besides violating the principle of distinction, creating the false impression of legal entitlement to immunity from attack and exploiting the enemy's confidence in that status also amount to perfidy and are prohibited as such. 26 Not each and every strategy employed to circumvent superior military power by cunning, surprise, indirect approach or ruthlessness automatically constitutes prohibited conduct; it may, depending on the circumstances, amount to no more than good tactics. However, if unable to identify any military weaknesses of a superior enemy, the weaker opponent may ultimately see no other alternative than to aim for the stronger state's soft underbelly and attack civilians or civilian objects directly, in outright violation of the principle of distinction. The series of terrorist attacks in the aftermath of 9/11, that is, the attacks in Bali, Mombasa However, the more immediate risk is that the adversary, faced with such a misuse of the principle of distinction, could feel compelled gradually to lower the proportionality barrier. Evidently, if the use of human shields or the concealment of military equipment among civilian facilities occurs only sporadically and at random in an armed conflict, humanitarian concerns are likely to outweigh the necessity to attack using disproportionate force, whereas if such tactics are systematically employed for a strategic purpose, the enemy may feel a compelling and overriding necessity to attack irrespective of the anticipated civilian casualties and damage. Indeed, the explanation given by the Israeli government for the mounting number of civilian casualties in its recent military operations against Hezbollah in Lebanon 29 confirms that systematic violation of, for example, the principle of distinction by one side during a conflict is likely adversely to affect the other side's interpretation and application of the proportionality principle. 
Military necessity in asymmetric conflicts
Although the concept of military necessity is invoked now and then as a separate justification for violations of the laws of war, 31 today there can be no doubt that in contemporary international humanitarian law the element of military necessity must be balanced against the principle of humanity, and that there is no such elasticity in the laws of war that military necessity can be claimed as a reason to deviate from accepted humanitarian standards. 32 Nevertheless, asymmetric conflict arguably entails a certain risk of the emergence of a modern-day Kriegsräson because obstacles seen as insurmountable could make both sides feel inclined and ultimately compelled vastly to expand their perception of what is necessary to overcome the enemy. Since military necessity is a component of the ius in bello equation of proportionality, to expand or overemphasize the concept of military necessity would impair the protective scope of the proportionality principle. 33 The principle of military necessity is closely linked to the objectives of war. 34 However, the objectives sought in asymmetric conflicts vary significantly from those sought in the kind of symmetric conflict constellations which the drafting fathers of the principle of military necessity had in mind. 35 Modern authorities on the laws of war continue to refer to the definition of military necessity laid down in Article 14 of the Lieber Code, according to which ''Military necessity, as understood by modern civilized nations, consists in the necessity of those measures which are indispensable for securing the ends of the war, and which are lawful according to the modern law and usages of war. '' 36 In view of the formulation ''indispensable for securing the ends of war'', the principle of military necessity is commonly understood to justify only that degree of force necessary to secure military defeat and the prompt submission of the enemy. 37 Indeed, the Declaration of St Petersburg states as early as 1868 that ''the only legitimate object which States should endeavour to accomplish during war is to weaken the military forces of the enemy'' 38 and the US Army Field Manual stipulates that ''The law of war … requires that belligerents refrain from employing any kind or degree of violence which is not actually necessary for military purposes'' and defines military necessity as ''that principle which justifies those measures not forbidden by international law which are indispensable for the complete submission of the enemy as soon as possible''.
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Historically, the rather strict alignment of the concept of military necessity with exclusively military objectives, that is, military defeat and the prompt military submission of the enemy, is due to the fact that the concept was originally designed to restrain violence in war. 40 Although sometimes overlooked today, restrictions on violence in war do not merely stem from balancing the necessity admits of all direct destruction of life or limb of armed enemies, and of other persons whose destruction is incidentally unavoidable in the armed contests of the war; it allows of the capturing of every armed enemy, and every enemy of importance to the hostile government, or of peculiar danger to the captor; it allows of all destruction of property, and obstruction of the ways and channels of traffic, travel, or communication, and of all withholding of sustenance or means of life from the enemy; of the appropriation of whatever an enemy's country affords necessary for the subsistence and safety of the army, and of such deception as does not involve the breaking of good faith either positively pledged, regarding agreements entered into during the war, or supposed by the modern law of war to exist. Men who take up arms against one another in public war do not cease on this account to be moral beings, responsible to one another and to God.'' Article 16: ''Military necessity does not admit of cruelty -that is, the infliction of suffering for the sake of suffering or for revenge, nor of maiming or wounding except in fight, nor of torture to extort confessions; it does not admit of the use of poison in any war, nor of the wanton devastation of a district. principle of military necessity against the principle of humanity. 41 The principle of military necessity in and of itself constitutes an important restrictive factor by prescribing that to be legitimate, violence in war first of all has to be militarily necessary. 42 A gradual, clandestine widening of this concept, or simply a more lenient understanding of the factors that determine military necessity and hence the notion of military advantage, would therefore undermine the restrictive standards imposed on the use of violence in armed conflicts. Such a process seems particularly likely in view of asymmetric constellations which, owing to their complexity and intangibility, escape any military apprehension stricto sensu. For example, application of the rule of proportionality as laid down in Articles 51 and 57 of Additional Protocol I is significantly affected, even in traditional armed conflicts, by whether the notion of military advantage is understood to mean the advantage anticipated from an attack considered as a whole or merely from isolated or particular parts of the attack. 43 In asymmetric constellations that elude both temporal and spatial boundaries -in other words, the traditional concept of the ''battlefield'' altogether -it would seem somewhat difficult to delineate and determine with any degree of precision what is meant by the notion of ''an attack considered as a whole''. 44 More generally, as the asymmetry between belligerents increases, the distinction between political and military objectives and necessities becomes more and more blurred. Especially in conflicts such as those against al Qaeda or Hezbollah, that is, conflicts between a state or group of states and a non-state entity, that entity's ultimate aim in using military force will be to exert pressure on the politics of the enemy rather than even attempt to achieve the latter's military submission. Conversely, the superior party is likely to adopt a far more holistic approach, inseparably combining political and military efforts to bring about the entire political eradication or dissolution of the enemy and not just the enemy's military submission -especially if it is battling against a non-state entity it categorizes as a terrorist organization. 45 To be sure, the separation of military and political aims already present in traditional warfare has always been axiomatic to 41 It is generally recognized that modern IHL essentially constitutes ''a compromise based on a balance between military necessity, on the one hand, and the requirements of humanity, on the other'', Pilloud, above note 10, pp. 392 ff. some extent, given that each and every military operation emanates from both military and political motivations. 46 The so-called Christmas bombing of North Vietnam in 1972 is a typical example: even though solely military objectives within the definition thereof were targeted, its purpose was to induce the North Vietnamese government to proceed with political negotiations. 47 Nonetheless, symmetric warfare with its identifiable battlefields in terms of space and duration did allow, at least in theory, a relatively clear separation of military and political necessities and objectives in the actual conduct of warfare. In asymmetric scenarios, however, the weaker adversary is militarily outmatched from the start, military superiority in itself is no longer a reliable guarantee for winning such conflicts and the very notions of ''victory'' or ''defeat'' thus become more and more indistinct. If these parameters remain undefined or even indefinable, straightforward determinations of what is militarily necessary are impeded. Military necessities have always been subject to change as warfare has developed, and the concept of military necessity has been flexible enough to adapt accordingly as long as that development largely resulted from technological advances in weaponry. Yet it seems doubtful whether asymmetric constellations akin to law enforcement patterns could still be grasped by and measured against the concept of military necessity, 48 for the complexities and intangibility of such scenarios escape its traditionally narrow delimitations. To compromise the concept's very narrowness, however, would mean compromising long-achieved humanitarian protections that flow directly from the concept itself and could shift the focus of the proportionality equation away from humanitarian considerations and towards military necessities.
Disparate military means and objectives in the light of the principle of reciprocity
Irrespective of the ongoing debate as to the precise role and scope of the principle of reciprocity in international humanitarian law 49 -some authors have denied the relevance of reciprocity in the formation of humanitarian law altogether, 50 while others consider it to be a sociological order principle without any direct legal relevance 51 -it is generally accepted that reciprocity remains a powerful force in Revue internationale de la Croix-Rouge, 1950, p. 561, at p. 579: ''la réciprocité est un élément de l'application effective de ces règles conventionnelles, comme elle l'est pour d'autres parties du droit des gens; elle n'en constitue nullement le fondement''. 51 ''Reciprocity is a de facto element which should not be neglected. It can play an important role in the effective application of the rules concerned. To admit this element, which is more of a sociological inducing continued compliance with humanitarian norms. 52 Yet it is a Janus-faced concept. While reciprocity may in a positive sense serve as a mitigating and stabilizing force, in its negative form it may ultimately bring about the breakdown of any legal order. 53 Reservations to the 1925 Geneva Gases Protocol, whereby the Protocol ipso facto ceased to be binding in the event of violation, 54 graphically illustrate this danger, and reprisals are likewise a typical example of the potentially negative dynamic inherent in the principle of reciprocity.
Historically, reciprocity has played an important if not dominant role in the field of international humanitarian law, the formation and adaptation of which has traditionally been closely linked to vital state interests, namely the desire to ensure military effectiveness in warfare. Prior to the codification of humanitarian norms at the end of the nineteenth century, conduct in warfare was often regulated in cartels -written agreements -drafted on an ad hoc basis by the warring parties in response to the military prerequisites of the moment, that is, of a specific battle, but in terms of practical reciprocity rather than humanitarian concerns. 55 Subsequent early codification efforts were often inspired by rules contained in these cartels, 56 as for instance the original Geneva Convention of 1864, or Article 62 of the Lieber Code according to which troops giving no quarter were entitled to receive none. 57 Moreover, the Hague Conventions of 1907 as well as the Geneva Convention of 1906 contained a so-called clausula si omnes, according to which humanitarian conventions became wholly inapplicable if one belligerent engaged in a conflict was not party to them. 58 However, even though the si omnes clause was in force throughout the First World War and despite the fact that Montenegro as one of the belligerents was not party to the Convention, the signatory states heeded their signature. In 1929 the clause was consequently abandoned, since it no longer corresponded to humanitarian needs, and Article 2 (3) of the four Geneva Conventions adopted in 1949 now stipulates that in conflicts in which the belligerents are not all parties to the Convention, 59 ''the Powers who are parties thereto shall remain bound by it in their mutual relations'', thus making the principle of reciprocity work in favour of the extended application of these conventions. 60 The inter-state aspect of earlier days, that is, the predominant factor for inducing reciprocity, has gradually diminished as the humanitarian component has gained in importance and as humanitarian norms have progressively developed towards public order standards similar to those laid down in human rights norms. 61 The elementary considerations of humanity contained in Article 3 common to the four Geneva Conventions are the most prominent example in that regard, although Articles 73 and 75 of Additional Protocol I as well as most of the provisions of Additional Protocol II and Part II of the Fourth Geneva Convention are arguably likewise devoid of reciprocal considerations. 62 The adoption of Article 60(5) of the Vienna Convention on the Law of Treaties marks another step towards the exclusion of certain humanitarian provisions, relating to the protection of the human person, from the regime of reciprocity entailed by the inadimplenti non est adimplendum rule (one has no need to fulfil one's obligation if the counter-party has not fulfilled his own) codified in Article 60(1)-(3) of the Vienna Convention. 63 Ever since the adoption of the Geneva Conventions in 1949, there have in fact been various signs of a progressive decline of the notion of reciprocity in the formation and continued application of international humanitarian law. They include the imposition of an obligation in common Article 1 of those Conventions and in Article 1 of Additional Protocol I to ensure respect for the provisions thereof, 64 the ban on contracting parties absolving themselves or any other contracting party of any liability incurred by itself or by another contracting party in respect of grave breaches, 65 and the increasing classification of humanitarian norms as ius cogens or as norms that are binding erga omnes. 66 Nevertheless, the potential danger of negative reciprocity may not necessarily hinge on the decline of reciprocity in its positive connotation. Despite the process described above, both the Geneva Conventions and Additional Protocol I contain apparent residual reciprocity requirements, particularly in the actual conduct of hostilities. Moreover, state practice shows that in some areas states regard the abandonment of the notion of reciprocity as somewhat premature. Tellingly, one of the reasons for US opposition to the ratification of Additional Protocol I is the stipulation in Article 44(2) that ''violations of the rules of war shall not deprive a combatant of his right to be a combatant''.
Surely, for as long as belligerents have parallel interests, that is, while compliance with the applicable law has roughly equal advantages and disadvantages for both sides, overall observance of the legal rules remains likely. 67 As early as the 1930s it was contended that the mutual and parallel nature of interests prevalent in a war waged between two sea powers or between two land powers would constitute a powerful basis for the laws of war, whereas the disparity of interests and positions in a conflict between a land and a sea power would be a significant source of destabilization. 68 Clearly, the disparity of interests between belligerents in many contemporary conflicts now goes far deeper and the readiness to deviate from accepted legal standards in order to gain an immediate advantage is much greater. As the ICRC has rightly pointed out, ''It is evident that if one Party, in violation of definite rules, employs weapons or other methods of warfare which give it an immediate, great military advantage, the adversary may, in its own defence, be induced to retort at once with similar measures.'' 69 This affirmation of a hovering possibility of negative reciprocity is corroborated, for example, by the reservations made by the United Kingdom with regard to Articles 53 and 51-5 of Additional Protocol I. It declared that ''if the objects protected by this Article are unlawfully used for military purposes they will thereby lose protection from attacks directed against such unlawful military uses. '' 70 The effects of negative reciprocity are manifold; although partially evident when violation or rejection of a norm leads to violation or rejection in turn, they are often more subtle. In international armed conflict, the chances are high that if one party opts for military necessity as its sole leitmotiv in combat, the other party will do so too. This need not necessarily result in outright violations of the law. Instead, with regard to the provisions regulating the actual conduct of hostilities, and especially the principle of distinction, the effects are likely to be more subtle because numerous provisions derived from the principle of distinction include special clauses that already ipso jure provide for the application of reciprocity. Article 19 of the Fourth Geneva Convention, for instance, provides for the protection of hospitals to be discontinued if they are used to commit harmful acts to the enemy, Article 11(1) of the 1954 Hague Convention on Cultural Property contains a similar provision relating to cultural objects and, more generally, according to Article 51(3) of the Fourth Geneva Convention, civilians enjoy protection only unless and for such time as they do not take a direct part in hostilities. 71 Recurrent alterations of status from civilian to combatant and vice versa, as well as the deliberate use of civilian and specially protected installations for military purposes, are likely to encourage militarily superior states to expand their interpretations of these exceptional clauses -to the detriment of the protective scope of the principle of distinction. The current discussion as to the precise content and temporal scope of the notion of ''direct participation in hostilities'', especially the notorious revolving-door debate sparked by the exigencies of recent conflicts, is only one example. Similarly, the incentives to expand the notion of what constitutes a legitimate military objective have grown, and the definition in Article 52(2) of Additional Protocol I, which refers to ''objects which by their nature, location, purpose or use make an effective contribution to military action'', offers considerable leeway in this regard. Moreover, Article 50(1) of Additional Protocol I stipulates that in case of doubt whether a person is a civilian, that person shall be considered to be a civilian. Evidently, when faced with recurrent changes of status from civilian to combatant and vice versa the superior party may be inclined to shift the burden of proof towards the victim. It is quite telling in this regard that already on ratifying Additional Protocol I, France and the United Kingdom expressed their understanding that the presumption formulated in Article 50(1) thereof does not override a commander's duty to protect the safety of troops or to preserve their military situation in conformity with other provisions of Additional Protocol I.
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It is worthy of note that prior to the adoption of Additional Protocol II, when the overall feasibility of further regulation of non-international armed conflicts was under discussion, several authors voiced concerns related to the asymmetric nature of such conflicts, which in their view exhibited very weak links of reciprocity and therefore, so they believed, largely evaded regulation. 73 Yet potential areas of reciprocity with regard to prisoners, wounded and sick soldiers, and even battlefield tactics have been pointed out in that type of warfare, despite its asymmetric structure. In the initial draft presented by the ICRC at the 1949 Conference, application of the whole of humanitarian law in a non-international armed conflict was expressly made subject to reciprocity. 74 Moreover, Additional Protocol II itself aims to ensure at least a minimum degree of reciprocity by expressly requiring, as a condition for its application, that the rebel party must possess the capacity to implement its provisions. 75 Nevertheless, the effectiveness of this legal regime rests predominantly on the strong traditional motivation of non-state parties to adhere -at least formally -to the rules of international humanitarian law in order to acquire legitimacy and become ''respectable''. 76 Where comparable motivational factors and incentives to abide by the law are lacking, the concerns initially voiced about the incompatibility of asymmetry and reciprocity in non-international armed conflicts again become valid.
Conclusion
In conclusion, factual as well as legal asymmetries are indisputably prevalent in many contemporary conflicts. Historically, such conflict patterns are not unprecedented and their side-effects have long been known. Military imbalances in a given conflict have always carried incentives for the weaker belligerent to seek a short-term advantage by circumventing accepted legal standards for the conduct of hostilities.
Such instances of non-compliance have remained a relatively marginal problem in international armed conflicts, in which incentives for compliance have overall outweighed impulsions to the contrary and have usually confined deviations to brief and random occurrences. However, analysis has shown that as the disparity between belligerents grows, the effectiveness of the fundamental principles of IHL is gradually undermined and the compliance-inducing effects of reciprocity are increasingly evaded.
In international armed conflicts the steadily widening technological divide, evidenced for example by the fact that with a total defence budget for 2006 of US$500 billion the United States hugely outstrips the rest of the world, 77 is a strong indication that for weaker parties faced with such overwhelming odds the incentives for compliance could be more and more severely compromised. It may nevertheless be assumed that in such wars compliance-inducing stimuli, stemming from the ius ad bellum level and fostered by the pursuit of credibility and legitimacy in the eyes of the world public, will very probably continue to prevail for the superior party, especially because as long as one party is able to bring its greater military superiority to bear, perfidious tactics used by the weaker opponent are perceived as militarily affordable and thus do not have the potential to start a vicious circle of negative reciprocity. Those stimuli are therefore likely to be effective whether the weaker opponent violates accepted legal rules or not, at least for as long as such deviant behaviour does not really alter the overall strategic balance so that it favours the weaker side. Nevertheless, in view of the continuously growing power gap, objective observers and above all the ICRC are urged to watch out for early signs of general changes in interpretation of the protective scope of rules relating to the conduct of hostilities.
Patterns of compliance are far more unstable if the aforesaid factual asymmetries are coupled with legal asymmetries and a profound divergence of interests between the parties involved. As mentioned above, non-international armed conflicts show far weaker links of reciprocity than international armed conflicts, and the question of enhancing compliance with the rules of IHL has consequently remained particularly topical and problematic ever since the scope of application of IHL was extended to that category of armed conflict. While the territorial delineation of non-international armed conflicts has left room for certain compliance-inducing incentives to take effect, 78 the intangibility of transboundary conflicts between states and non-state entities renders these stimuli largely inoperative.
Admittedly the above analysis is partly axiomatic in that transnational asymmetric conflicts do not necessarily constitute an armed conflict within the meaning of IHL. It has nonetheless revealed some aspects that caution against any premature over-extension of IHL's scope of application to cover asymmetric constellations akin to subordinative patterns of law enforcement, which therefore lack the minimum degree of symmetry required for the fundamental principles of IHL to be applicable. The legislative history of regulating non-international armed conflicts beyond the provisions laid down in Article 3 common to the Geneva Conventions shows that states intentionally sought to prescribe a minimum degree of symmetry between opponents so as to ensure a level of reciprocity that would in turn guarantee the legal regime's ability to function.
Neither the mere fact that the use of military means is unequivocally included in effective counter-strategies for security threats presented by non-state entities, nor the questionable perception that human rights law may not be suitable to address such a level of violence, automatically indicates the suitability of IHL. Without a minimum of reciprocal interconnections between belligerents or other compliance-inducing incentives, a tendency towards negative reciprocity is very likely to develop. The concept of military necessity, on which the protective scope of the rules regulating the conduct of hostilities largely depends, could potentially be misused to generate such a tendency, since the principle of military necessity cannot readily be reconciled with distinctly asymmetric structures that escape any purely military comprehension and the traditional idea of victory in war. Potentially anything could be justified as necessary when faced with either a militarily unbeatable or an unfathomable foe, and without strong incentives to the contrary there is quite a strong inclination to do so. Any use of coercive force, and a fortiori violence, undoubtedly requires regulation. However, if the concept of military necessity is applied to the use of military force in asymmetric constellations akin to law enforcement patterns and without any reciprocal links, this could result in a hardly controllable margin of discretion that would betray the initial aim of regulating the use of violence in such cases. 
